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Daggers- are drawn, blades -

pointed at the billable hour, fingered
as the culprit for all the ills that
afflict the legal profession by its
legions of critics.

“Kill the billable hour,” exhorted
Evan Chesler, presiding partner at
Cravath, Swaine & Moore, in
Forbes. earlier this year, while
touting his white-shoe law firm for
implementing flat fees for handling
transactions and success fees for
positive outcomes. “The billable
hours system is corrupting,” wrote
Jeff Bleich, past president of the
State Bar of California in its Bar
Journal in 2008. He condemned
hourly billing for placing an “ethical
cloud” over legal work and “‘demor-
alize[ing] lawyers.” “The billable
hour must die,” proclaimed Scott
Turow, bestselling legal thriller
author and practising litigator, in the
4BA [American Bar Association]
Journal in 2007.

In the face of the horde of detrac-
tors who come to bury the billable
hour, who will stand up to praise it?

“It’s not at all obvious that any
ilternative methods of billing are

. necessarily
better,” declared
Alice Woolley,
aw professor at
the University of
Calgary, whohas
written exten-
sively on the
ethics of legal
practice. In the
nternational Journal of the Legal
’rofession in 2005, Woolley opined,
‘Relying on alternatives to hourly
iilling for reform ultimately
imounts to nothing more than
earrangement of deck chairs on the
[itanic; reform of unethical billing
wy lawyers can only happen through
ffective regulation.”
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Birth of the billable hour

Surely, billing by the hour is
superior to the standard practices it
replaced? Until the 1960s, most
lawyers - employed value-based
billing for litigation. At the end of a
matter, the lawyer would consider
various factors, including the
client’s means, the lawyer/client
relationship and the lawyer’s per-
sonal evaluation of the service, and
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issue a bill “for services rendered.”
Would such a terse explanation sat-
isfy clients today?

Even back then, law firm con-
sultants decried this practice for its
lack of transparency and accounta-
bility and advocated for detailed
time sheets that set out the work per-
formed on the client’s behalf. By the
late 1960s, most mid-sized and
large firms adopted the hourly

billing model. Now clients have the
luxury of pouring over bills item-
izing every action taken on the file
down to six-minute increments.

Uses and abuses of hourly billing
That’s not to suggest that all is

- well with the current state of affairs.

“The billable hour is rife with the
potential for abuse by the lawyer,
who holds the upper hand in an
opaque, awkward relationship,”
observed Jordan Furlong, the
former editor of the Canadian Bar
Association’s |

flagship maga-
zine on his blog,
Law2l; a fan-
tastic resource
for news and
insights on the
latest ~  trends
shaping the legal
profession.

The ABA’s commission on bill-
able hours issued a report in 2002,
which compiled a long list of sins
that it laid at the feet of hourly
billing, from penalizing efficiency,
to generating unpredictability, to
putting the client’s interest in con-
flict with the lawyer’s interests.
Most worrisome, the report
warned is-the potential for abuse it

Furlong 1§

- creates, such as double billing and

inflated billing.

“All too often, the bill expands to
whatever the client can afford to
pay,” huffed John Toothman,
founder of The Devil’s Advocate, a
firm based near Washington, D.C.,
that is recognized for its legal fee
management and litigation con-
sulting expertise: He added, “Hourly
billing provides little incentive to
settle early or to litigate cost-effec-
tively. Instead, it rewards over-
staffing and goldplating cases. Even
if counsel do not intentionally churn
the case, their fees are open-ended
and unpredictable.”

Then there is the toll on the lives
of associates and partners who must

toil long hours to meet ever-
expanding billable hour targets.

“The profession’s obsession with
billable hours is like drinking water
from a fire hose, the result is that
many young lawyers are starting to
drown,” cautioned U:S. Supreme
Court Justice Stephen Breyer in the
foreword to the ABA: report.

“The billable hour is responsible
for a lack of balance in lawyers’
lives, negative impacts on lawyers’.
families, loss of professional men-
toring, decrease in lawyer service,
less collegiality and’a loss of focus
on efficiency,” bemoaned former
ABA President Robert Hirshon in
the ABA’s report.

Despite its glaring flaws, billing
by the hour has many virtues too,
which is why it will most likely
continue to be the dominant model
for billing legal services well into
the future.

As Furlong wagered on
“Law21,” “lawyers will be billing
by the hour until shortly before the
sun goes supernova.”

Why? Because billing by the
hour makes sense. As the ABA
report noted, billing by the hour has
become entrenched for several rea-
sons: the method is simple; it pro-
vides a comfortable standard com-
pletely familiar to all sides; it serves
when no one can calculate the value
of a service; it lets law firms make
more money; it minimizes transac-
tion costs for both sides in engage-
ments; it increases management
tools within law firms and depart-
ments; and it works regardless of
volume of work or type of service.

So how do lawyers retain the
benefits of billing by the hour, while
reducing the drawbacks? By cap-
ping legal fees and capping billable
hour quotas.

Capping legal fees

Given the unpredictable nature
of litigation and transactions, how
See Billable hour Page 26
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wyer bonuses slashed this year

The era of bloated law firm bonuses is over.
Cravath, Swaine & Moore led the pack as
the first major U.S. firm to announce associ-
ate year-end bonuses recently. In a sign of

matically slashed. A second-year associate’s
bonus for 2009 will be $7,500 (all figures in
U.S. currency) compared to $17,500 in
2008, according to the New York Law
Journal. Senior associate bonuses remained
static at $30,000. Cravath bonuses reached
a‘high in 2007, when junior associates regu-
larly got $45,000 bonuses and senior
lawyers could eamn bonuses in the low
six-figure range.
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Announcements

the tight economic times, bonuses were dra- .
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Capped fee good alternative

Billable hour
Continued From Page 25

can a law firm be expected to esti-
mate how much legal work will cost
a client? By developing a plan and
budget for each stage in litigation or
in a transaction. Other professionals
and tradespeople from accountants
to contractors, whether performing
complex audits or extensive renova-
tions, provide firm cost assessments
and bear the risk of cost overruns.
Lawyers can too. Indeed, Schole-
field Associates, P.C., a construction
law boutique firm based in San
Diego, Calif., offers clients the
assurarice of a “Guaranteed Max-
imum Price.” Its GMP program is
modeled after the construction
process of estimating and submit-
ting a fixed price for a project, and
then deliveting a finished product at
that guaranteed price.:Complete
with a litigation schedule with tasks
and phases and a schedule of values.
A “capped fee” is a modified
form of fixed fee, which gives
clients protection from runaway
costs and grants legal counsel a
wider margin 6f éfror in estimating
legal fees. “Under thi
the client and the law firm 2
that the fees to per

standard hourly ratesj* howe
beyon@ a certain maximum:li

dent of Joel A. Rose & Associates in
Cherry Hill, N.J., in The National
Law Journal in 2008.

Capping billable hour quotas

If capping legal fees sounded
idealistic, then capping billable hour
quotas might be dismissed as posi-
tively utopian.

In 1958 when the movement
towards billing by the hour was just
taking off, the ABA recommended
1,300 hours annually as a reason-
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By capping legal
fees, it is possible 1o
strike a balance
between the
interests of lawyers
and clients...

able billable target for associates.
Given that it takes about three
hours spent in the office for every
two hours that are billable, to meet
this quota would nonetheless
require working 7.5 hour days, five
days a week, 52 weeks a year. In
the 1970s, billable targets of 1,700
hqurs were niot uncommon. Today,
bme firms in New York and Wash-
gton D.C: expect over 2,200

~hours and many firms on Bay

Street require 1,800 hours. Sky-
high billable hour targets leave
little time for life outside work.

No wonder the ABA report
blamed hourly billable quotas for
the high attrition rates among
lawyers, noting that about 45 per-
cent of lawyers in the U.S. leave the
practice of law by their third year.

How to staunch the exodus of
associates? Slash billable hour
quotas. Dramatically. Say, to around
1,200 to 1,400 per year. Better yet,
scrap them altogether. Before dis-
missing this recommendation as
unrealistic, consider the business
model adopted by Thackery
Burgess LLP, a law firm that has
recently merged with McMillan
LLP. Associates at Thackery
Burgess are categorized as consult-
ants, who can decide the number of
hours they want to work and charge
the firm for their time accordingly.
They can even work from home.
Last year, Thackray Burgess was
awarded the top law firm award in
Alberta for its innovative business
model. By e-mail, Michael
Thackray, the managing partner,
confirmed that this practice will
continue post-merger. Surely, this is
a model worthy of not only being
retained, but of being expanded?

By capping legal fees, it is pos-
sible to strike a balance between the
interests of lawyers and clients and
by capping or serapping billable
hour targets, law firms can retain
their best and brightest lawyers.
Long live hourly billing! =




